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Americans for the advantage of Spain. So far as French interests 
were concerned, the American commissioners acted in perfect good 
faith, and Vergennes had no ground of complaint. 

Passages in the present volume will no doubt rouse more grandsons 
to opposition, but on the whole Mr. Bancroft seems inclined to evade 
strife of this kind. He is perhaps somewhat harsh towards Jay, and 
surprisingly gentle towards Adams, who was yet in close sympathy 
with Jay, and whom Franklin at this time officially declared to be 
" sometimes and in some things absolutely out of his senses." On 
the other hand, Mr. Bancroft's treatment of this most brilliant part of 
Franklin's brilliant career is, as has already been intimated, more 
subdued and simple in tone than might have been expected. Yet 
after making all fair allowances for these merely personal matters and 
for the inevitable peculiarities of Mr. Bancroft's literary style, there 
remains to this volume a degree of merit and solid value which will 
compare most favorably with that of any preceding volume, and 
which will inevitably and permanently affect the ultimate judgment 
of mankind on the great period here described. 



2. — Lectures on the Early History of Institutions. By Sir Henry 
Sumner Maine, K. C. S. I., LL. D., F. K. S. New York : Holt & 
Co. 1875. 

The American public owe a debt of gratitude to Mr. Holt for the 
taste aud judgment which have led him to produce this American 
edition of Sir Henry Maine's works. Its form leaves nothing to be 
desired. It is creditable at once to the publisher and to the public 
that in these days of universal distress such an undertaking should 
be attempted. 

A new work by Sir Henry Maine is one of those pleasures to which 
a certain portion of the most highly educated class of English and 
American readers look forward with hardly less interest than to a new 
work of Darwin or Spencer. Few men of this generation have had a 
more distinct and active influence on the minds of the younger and 
future lawyers and historians than Sir Henry has exercised. Few 
men have done more than he to stimulate thought and enlarge its 
range. In the field he has chosen there is no English writer who 
approaches him. 

The new volume is a chapter on the old subject. Sir Henry's first 
book on Ancient Law treated the dark history of law chiefly from a 
Roman stand-point. The author then went to India and drew fresh 
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illustrations of his favorite topic from native Indian custom, publish- 
ing these on his return under the title of " Village Communities." Ha 
has now launched into another investigation at the opposite extremity 
of his hemisphere, and utilized the ancient customary laws of Ireland 
for the same purpose. Science has not been idle since he began to 
write. He finds a considerable change in the conditions of the sub- 
ject. Opinions which he freely hazarded in- his first book might now 
be greatly modified or entirely suppressed. But all the essentials of 
the purely historical investigation are unchanged and unchangeable. 
As to the speculative portions of his books, both of the present vol- 
ume and its predecessors, the author himself would certainly be first 
to recognize their provisional character. He is too brilliant to bo 
dogmatic. He is too genial a writer to deny himself or others tho 
fullest liberty of changing or questioning an opinion. 

The study of Celtic law is one great branch of a subject which 
embraces already the study of Roman, German, and Scandinavian 
archaic systems in Europe, and Indian in Asia. Perhaps in time, 
when all that remains of these codes has been carefully published 
and the principles common to two or more of them have been ex- 
tracted, as has been done in philology, it will be possible to recon- 
struct the archaic Indo-European jurisprudence, as the archaic Indo- 
European language has been reconstructed in its successive stages. 
At present science is far from this point. It is still seeking painfully 
for the most essential facts. It avoids hazardous guesses, and it looks 
not altogether favorably on Sir Henry's brilliant hypotheses. The 
field of investigation is more promising than any that has been 
opened since Niebuhr's time ; it is indeed merely an extension of his 
labors and a readaptation of his method ; but promising as the field 
is, many an over-eager pioneer is likely to come to grief in it before 
it is fairly cleared. 

As regards the branch of this great subject which Sir Henry has 
now chosen, there are one or two preliminary points, a settlement of 
which is essential to a fair understanding of the subject. Of these, 
the most important regards the relative stage of development which 
is to be attributed to the Brehon law. Is it to be considered as pure 
or as debased law t Developed for the better it can hardly be. It 
would rather seem to be debased as compared with any other known 
Aryan type. If so, however, there is great danger of its misleading 
investigation. And here, at the outset, it might be wished that Sir 
Henry had employed a more rigid series of tests than he has thought 
necessary. Before using the tribal system of Brehon law as an illus- 
tration of an archaic principle, it is necessary to ascertain whether it 
is itself archaic. 
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The late investigations into the earliest known forms of Teutonic 
law seem to have rendered one conclusion probable which was hardly 
to have been expected. They show that German society, when it first 
emerged into the view of the civilized world, was not founded on a tribal 
system. The state, not the tribe, was already supreme. The political, 
the judicial, the military, and the religious systems were none of 
them tribal. In all, the individual full-grown man, associated with 
other men in artificial groups, constituted the state. If often the 
individuals whose union made the village community were united by 
ties of relationship, this may have been the result of propinquity quite 
as well as of the fiction or reality of a common origin. As a mat- 
ter of fact the entire free male population met in assembly in each 
geographical district, and this assembly was, as occasion required, 
parliament, law-court, or army. To the obligations thus imposed 
all persons were equally subject. The tribe was unknown, and the 
family, however powerful it might be, was in law wholly subordinate 
to the state. The German magenschaft, or kindred, was a loose 
organization, without a patriarchal head and without a common prop- 
erty. It included the mother's as well as the father's relations. In 
it, the duties and privileges of its members were confined to a sphere 
of reciprocal assistance in case of trouble, and to inheritance, as in 
our own law, in case of failure of direct heirs. In the family itself, 
the patria potestas was, in the Roman sense, utterly unknown. The 
son came of age at a fixed time of life, and became at once sui Juris, 
with all the rights of our own law. 

More than this, it is not necessary to assume and it would be dif- 
ficult to prove that the Teutonic race ever had known any other 
condition of society. There is just as much reason in supposing that 
they adopted this system without passing through any stage of tribal 
organization, as in assuming the contrary. There is just as much 
ground for assuming that many small families associated together 
from the first as equals, as there is for supposing that one large family 
developed into a tribe with a patriarchal head. One hypothesis is as 
good as the other until its falsity is demonstrated. 

Naturally, therefore, the first question that arises in regard to the 
Celtic law is, whether its tribal organization is genuinely archaic or 
only the result of disorganization ? and on the answer to this ques- 
tion the whole treatment of the Brehon law depends. If really 
archaic, it represents a typical system, older than the Teutonic, and 
therefore forms a most important link in the chain of human devel- 
opment. If not, it sinks to the level of a kind of savage feudalism in 
which only a hint here and there can be turned to the uses of com- 
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parative jurisprudence. And even a hint from such a source would 
be apt to mislead. 

Unfortunately this preliminary investigation is precisely that part 
of the subject which Sir Henry has least developed. Possibly it is 
. the part which is least capable of development. The essential point 
to be ascertained is, whether the Irish ever had a political, military, 
or judicial organization corresponding to the Teutonic. From Sir 
Henry's language (pp. 286- 291) it appears that there are traces at 
least of a legislative and judicial organization at some doubtful 
period, — traces which subsequently disappeared in practice. This 
evidence as well as the general character of the private law would 
seem to indicate that the Celtic society may have originally had the 
same organization as the Teutonic, in which case the whole parapher- 
nalia of Irish septs and tribal law would have to be considered merely 
as debased Teutonic law, and be treated as Irish feudalism. Its 
value would on this assumption be very trifling. But without a 
most thorough and searching criticism, no assumption is admissible. 

This difficulty does not, however, affect the value of Sir Henry's 
speculations upon points of law which in any case may be supposed 
to have remained essentially unchanged, whether the theory of pure 
or debased archaism is adopted. Such a point is the law of distress, 
and generally what Sir Henry calls the primitive forms of legal reme- 
dies, to which he has devoted two chapters. These are very sugges- 
tive and interesting. So is also the chapter on the early history of 
the settled property of married women, with its remarkable explana- 
tion of the Hindoo practice of suttee. Perhaps the most striking 
idea contained in the entire volume is the identification of the Irish 
practice of " fasting upon " a debtor with the Indian custom of 
"sitting dharna." It appears that the Hindoo who wished to enforce 
payment of a demand sat down at his debtor's door and fasted ; if he 
were suffered to die of hunger, the sin lay forever on the debtor's head, 
and therefore, " as he seldom makes the attempt without the reso- 
lution to persevere," in practice this method of compelling payment 
rarely failed of success. The religious sanction was more effective 
than the strictly legal remedy. In Irish law it is written, " He who 
does not give a pledge to fasting is an evader of all ; he who disre- 
gards all things shall not be paid by God or man." By some, strange 
process of survival, this remedy, which is strictly speaking an extra- 
legal form of distress, seems to have maintained its hold on the In- 
dian and Irish branches of the Indo-European stock, while among all 
the intervening European races it would seem to have been unknown. 
Possibly, however, traces of the custom may yet be discovered else- 
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where. In any case it makes an interesting point of comparison 
between the most distant systems both of law and religious doctrine. 

Occasionally, however, Sir Henry advances a theory which, however 
probable in itself, ought by no means to be assumed as a foundation 
for reasoning without at least some attempt at demonstration. He 
repeats, for instance, a previously expressed opinion, " that our mod- 
ern English conception of absolute property in land is really descended 
from the special proprietorship enjoyed by the lord, and more an- 
ciently by the tribal chief, in his own domain." Here he assumes a 
number of points on which one would much like to hear argument. 
As, for instance, was there ever a time when the English people were 
without the idea of absolute property in land 1 Is there any conclu- 
sive evidence to prove that the English people ever saw a tribal chief 1 
Or that the Saxons, Jutes, or Angles ever recognized such a chief] Or 
can it be proved that the idea of absolute individual ownership in 
land is different in kind from the idea of joint ownership by village 
communities 1 Or can Sir Henry demonstrate that at any period 
whatever the Teutons of the village communities were not absolute 
owners of the houses in which they lived and the close about those 
houses 1 And if English ownership is descended from the ownership 
of the tribal chief, why were the grants of land in such absolute 
ownership always acts of the political government, of the king and the 
people in a legislative capacity % 

Again : " It is quite certain," says Sir Henry, " that the appear- 
ance of primogeniture in the West and its rapid diffusion must be 
connected with the irruption of the barbarians and with the tribal 
ideas reintroduced by them into the Roman world." Why is this 
quite certain 1 What were these tribal ideas which the barbarians 
reintroduced 1 Clovis established his empire by going over to Chris- 
tianity in the year 496. Presumably, therefore, it was then or soon 
afterwards that the barbarians introduced their ideas. And accord- 
ingly it is found that they did in fact introduce ideas, though by no 
means tribal ideas, over the whole of Gaul, Spain, Italy, England, and 
Iceland. Primogeniture was not among them, nor was it a result of 
such introduction. The dynasty of Clovis flourished for centuries and 
then declined. The Pepins rose in their place, two hundred and 
fifty years after the barbarians had introduced their ideas into the 
Roman world. Charlemagne carried the power of the new dynasty 
to Rome, and ruled with the name and power of the Csesars. And 
still there was no primogeniture. Charlemagne passed away and his 
empire after him ; society fell to pieces ; the dark tenth century came 
on, when there was no literature, little law, less peace ; in short, the 
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lowest point of modern history ; and then at last primogeniture 
makes its appearance. Full four centuries were then required, ac- 
cording to Sir Henry, to give effect to the tribal ideas of the German 
.invaders by creating primogeniture. Surely such an assertion re- 
quires cogent proof. 

" Primogeniture, therefore," Sir Henry continues,- " considered as a 
rule of succession to property, appears to me to be a product of tribal 
leadership in its decay." This question of the origin of primogeni- 
ture, has always been a very favorite one with Sir Henry. He has 
developed extremely clever theories in regard to it. But where is the 
need for this ingenuity 1 ! Primogeniture, historically speaking, ap- 
pears to be a simple creation enough, just as feudalism is, of which 
primogeniture is a part. It flourished where feudalism flourished. 
It took an endless variety of forms. It may be explained in strict 
agreement with facts, by considering it as the natural' result of the 
military and economical exigencies of the time. There is nothing to 
connect it with, the tribal ideas of the conquering Frankish race, for 
the simple reason that the Franks had no tribal ideas. They had 
strong family ideas, but no sign of a tribal organization, of which the 
distinctive mark must be a tribal, patriarchal chief enjoying despotic 
power in practice if not in law, and extensive rights over the tribal 
lands (pp. 115-118). 

In other words, without denying the beauty or ingenuity or even 
the probable truth of Sir Henry's theories, it may be safely said that 
there is hardly a theory advanced by him which does not require 
that two or three volumes should be written by way of a preliminary 
clearing of the ground before it will be possible to arrive at an ap- 
proximate decision of the point in question. With this precautionary 
understanding, however, his books have very great interest and value. 
It is true that the "science of comparative jurisprudence is far less 
advanced than may be supposed by readers of the " Ancient Law " and 
the " Village Communities." What is called Aryan or Indo-European 
• law is likely, however, one day or another to become a tolerably com- 
plete science and one of no little value to mankind. As for still more 
ancient systems, however, the temptation to speculate becomes strong 
in proportion to the mystery of the subject. The mania for pro- 
ducing philosophical systems of social development, like that of 
Auguste Comte ; the temptation to make such a system symmetrical 
and to pass every individual human being through every phase which 
has left a trace of its existence behind it ; the fervor with which each 
new investigator presses his own historical novelty ; — all this is merely 
the symptom of advancing knowledge, but has little intrinsic value. 
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The man who will give to the world the texts of the oldest Indo- 
European codes, in the most accurate readings and with the most 
precise translations ; who will arrange these laws in the order of sub- 
jects, and make for them a perfect index, so that the resemblances 
and differences may be seen at a glance; — such a man will do the 
most that can be done for a science of comparative archaic juris- 
prudence. To have conceived the idea of such a science ; to have 
sketched its outlines; to have described or divined some portions 
of its vast domain ; and to have done this in a temper so admirable, 
a style so delightful, with so wide a range of knowledge, and with an 
imagination so fascinating as these volumes display, is a great ser- 
vice, for which the public can hardly feel so strong an obligation as 
it ought ; and this is the service which Sir Henry Maine has rendered 
in English literature. 

The twelfth and thirteenth lectures, which close the volume, will 
to many readers appear the most interesting of all. They are a 
criticism of Austin and Bentham's views on sovereignty, — a criti- 
cism which appears to be just and is certainly very agreeable read- 
ing. If for nothing else, all students of law should read this volume 
to enjoy the charm of an intelligible discussion of Austin's doctrines. 



3. — 1. Lyrical Poems. By Francis Turner Palgrave. Macmillan 
& Co. London and New York. 1871. 

2. Hymns. By Francis Turner Palgrave, late Scholar of Balliol and 
Fellow of Exeter College, Oxford. Third Edition. Macmillan & 
€o. London. 1870. 

3. A Lyme Garland, etc. By Francis Turner Palgrave. Printed 
for the School Fund. Lyme Regis. 1874. 

Among the minor poets of our own day and generation, there have 
been three in England who seem to fall easily and naturally into a 
single group. These are Clough, Matthew Arnold, and Palgrave. 
Clough is long since dead, leaving behind him some fragments of 
poetry that promise to retain their gentle hold on the popular mind 
long after some noisier music of the time has ceased to rouse even an 
echo. Mr. Arnold seems to have abandoned the mistress whom he 
pursued with much success in early life, and to have transferred his 
affection to an object which in the long run will have little to give 
him that can make up for the loss of his first love. Mr. Palgrave 
alone remains, and still finds time to write. 

The fate of the poet is hard at best, if his work is conscientious 
and his sense of poetry keen. All the three writers just mentioned 



